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Ham v Ham [2014] 
Ham v Bell

Background and facts

 

SUCCESSION PLANNING

‘It is essential to have a 
properly drafted partnership 
agreement that sets out 
what are and are not 
partnership assets, and 
defines the basis on which 
they are to be valued.’

Luke Busbridge considers the lessons from a recent case on 

handling farming partnerships
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The partnership agreement

 

3.1 The capital of the partnership shall 

consist of the following items:

 

(a) Such assets as are specified 

in a statement of affairs to be 

prepared by Messrs Hucker & 

Booker Chartered Accountants… 

which assets shall be credited to 

the Partners as therein specified

(b) Any further sums or assets 

which any Partner may with the 

consent of the others from time 

to time contribute for capital 

purposes which shall be credited 

to his or her capital account

 

3.2 The Partners shall keep books of 

account and such other records as 

are usual in a business of the same 

type as the partnership business 

and such accounts shall in addition 

show the account of each Partner 

in respect of his or her share of 

the capital and the profits of the 

partnership

[…]

 

3.5 The financial year of the partnership 

shall end on 28th February each 

year and an annual balance sheet 

and profit and loss account shall be 

prepared as at that date and as soon 

as possible afterwards showing what 

is due to all Partners in respect of the 

capital and profits of the partnership. 

Such balance sheet shall forthwith 

be signed by all Partners who shall be 

bound by the contents of the balance 

sheet and the profit and loss account 

unless some manifest error is found 

within 6 months after he or she has 

signed in which case such error shall 

be rectified

3.6 All Partners shall be entitled to draw 

out of the partnership bank account 

on account of his or her share of the 

profits such monthly sum as shall 

be agreed between the Partners. As 

soon as the Partners have signed 

the balance sheet they shall agree 

to make such further drawings (or 

repayments as the case may be) in 

respect of profits or capital or both 

as are prudent in the circumstances 

having regard to the requirements of 

the partnership business

[…]

4.1 The partnership may be terminated 

by any of the Partners giving to the 

others not less than three months’ 

notice in writing at any time

4.2 If the partnership is terminated in 

any way then the partners to whom 

notice is given or the surviving 

or solvent Partner or Partners on 

whose application an order for 

the dissolution of the partnership 

was made may within twenty-one 

days after the notice was given 

or the event occurred which gave 

rise to the termination give notice 

to the other Partner or Partners or 

his or her personal representatives 

trustee or receiver as the case 

may be electing either to have the 

partnership wound up under the 

Partnership Act 1890 or to purchase 

the share of the other Partner or 

Partners [at] the net value of such 

share

4.3 The net value for the purpose of 

clause 4.2 shall be agreed between 

the Partners or their respective 

successors (as the case may be) or 

in default of such agreement shall 

be determined by the partnership 

accountants. In so determining the 

accountants shall act as experts 

and not as arbitrators and their 

professional charges shall be borne 

by the Partners in equal shares…

The partners’ capital

 

 

 
 

The market value of the land occupied by the 
partnership had risen considerably since John had 

joined the business.
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The partnership accounts

market  

book

 
 

book

Book value or market value?

 

 
 

 

Ham v 
Ham

 
 

 
 

 

 

 
 
 

 
Ham v Bell

Another pig’s ear? 

Ham v Ham

 
 

 

The court rejected the notion that an outgoing 
partner’s ‘share’ on a buyout should be restricted  
to a proportion of profits and capital cash.
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(1)

(2)

 

(3)

 

Accounts, improvements  

and land purchase

not

 

Of course, any court which infers or 

implies an agreement is doing so on  

the basis of outward and objective  

signs or appearances of such an  

implied agreement. Yet the law  

does not impose an agreement on 

parties where subjectively neither  

of them intended to create one,  

even if objectively it appears as if  

an agreement was made.

help
 
 
 

 
 

 
 

 

 
Miles v Clarke 

Barton v Morris 

Intentions of the  

accountants, Ronald and Jean

The court found that the accounts, improvements 
and land purchase were not sufficient evidence of  

the implied agreement posited by John. 

Clear and concise articles in plain English,  
tackling real and relevant issues in family law

For a FREE sample copy, call us on 020 7396 9313
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ever 

belonging to the farming partnership 
of RW and LJ Ham & Son

the whole of my interest 
in the realty which I own

the whole of my interest 

Ronald and Jean in their mirror  

wills were distinguishing between  

the disposal of their interest in a 

partnership asset on the one hand  

and a gift of their beneficial interest  

in the farm on the other. The former  

was qualified by reference to the 

partnership name; the latter was not.

The courts’ decisions

Concluding observations

■

Ronald and Jean understood the stock to be owned 
by the partnership, and the land to be personally 
owned property. 

Barton v Morris  

Ham v Bell & ors  

Ham v Ham  

Miles v Clarke  


